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information related to these issues, the DGEIS is supposed to provide information to the lead
agency, involved agencies and the public, simply referring to “Gary T.” does not meet that
requirement. The DGEIS must address the impact to community services, especially fire, police
and ambulance, and provide mitigation if necessary.

Comment 35: The fiscal impact analysis for this Project is siggificantly lacking. The analysis
does NOT comply with the requirements of the Scope. The Scope requires the applicant to
“discuss whether the development will displace existing business,” no such discussion is
provided. The Scope requires an “estimate of the total construction costs, estimate of the total
number of direct (onsite) and indirect (off-site) jobs and tax revenues generated during
construction activity.” No such discussion is provided. The Scope requires a discussion of “the
benefits of the proposed Project during the operating period in terms of economic activity, direct
and indirect employment.” No such discussion is provided. The Scope requires a discussion of
the cost to the Town as a result of the Project. No such discussion is provided.

Comment 36: To avoid circumstances in which structures potentially eligible for listing on the
National Register of Historic Properties are demolished in anticipation of permit application, the
NHPA was amended in 1992 to prohibit federal agencies, such as (USACE), from issuing
permits under circumstances of “anticipatory demolition.” Section 110 of the NHPA, 16 U.S.C.
§470h-2(k) states, with regard to anticipatory demolition, that:

Each Federal agency shall ensure that the agency will not grant a loan, loan
guarantee, permit, license, or other assistance to an applicant who, with intent to
avoid the requirements of section 470(f) of this title, has intentionally
significantly adversely affected a historic property to which the grant would
relate, or having legal power to prevent it, allowed such significant adverse effect
to occur, unless the agency, after consultation with the Council, determines that
circumstances justify granting such assistance despite the adverse effect created or
permitted by the applicant.

Under a USACE Memorandum dated April 25, 2005, which provides interim guidance for
implementing 36 C.F.R. Part 800, permit applications in which anticipatory demolition was
undertaken require consultation with the Advisory Council on Historic Preservation (“ACHP”).
This would be true even if the Project could proceed under a Nationwide Permit. The
cobblestone house located on the Project site is potentially eligible for listing on the National
Register of Historic Properties. If the applicant demolishes the house, it will be in violation of
this law.

The applicant admits that Phase II and III Cultural Resource Investigations have not been
completed on the cobblestone house. These studies must be completed, and incorporated as part
of the DGEIS. It is illegal to defer these studies until after conclusion of the SEQRA process.
Penfield Panorama Area Community, Inc. v. Town of Penfield Planning Bd., 253 A.D.2d 342,
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688 N.Y.S.2d 848 (4th Dep’t 1999); Kahn v. Pasnik, 90 N.Y.2d 569, 664 N.Y.S.2d 584 (1997);
Town of Red Hook v. Dutchess County Resource Recovery Agency, 146 Misc.2d 723, 552
N.Y.S.2d 191 (Sup. Ct. Dutchess Co. 1990). Nor can these studies just be deferred until the
FGEIS, but rather they must be included in the DGEIS. Webster Associates v. Town of Webster,
59 N.Y.2d 220, 228, 464 N.Y.S.2d 431 (1983).

Comment 37: The applicant has provided no meaningful mitigation to address the significant
adverse impact that will result from the demolition of historic cobblestone house located on the
property. Instead of offering mitigation, the applicant places the burden on others to address this
impact within the developer’s time frame. See DGEIS p. 3.13-3. Without any explanation or
financial analysis, the applicant offers the conclusory statement that “it is not economically
feasible to invest in restoration” as part of its $18 million development. This failure to seriously
analyze mitigation alternatives violates SEQRA.

The applicant must present a mitigation plan to address these impacts. The applicant should
examine whether the development can be re-configured so as to permit the cobblestone house to
remain in its current location and provide a concept plan of this alternative. We note that in
Victor, a cobblestone house on a similar highway (Route 96) was recently preserved, as part of
the High Point development, by conversion to a Starbuck’s. This alternative is not seriously
discussed. In addition, the applicant should examine, at its own cost, whether the house can be
relocated to another location (on or off-site) and preserved. While the applicant summarily
concludes that it is not “economically feasible” to invest in the restoration of the house, they
provide NO support for this conclusion. The applicant must describe the “various alternatives
[that] have been determined for the future of the house, and [that] are under consideration by the
developer.” No findings can be made by the Town Board that “the action is one that avoids or
minimizes adverse environmental impacts to the maximum extent practicable,” 6 N.Y.C.R.R.
§617.11(d)(5), nor can this Project be approved until the applicant properly addresses the impact
to the historic cobblestone house.

Comment 38: The alterative discussion in the DGEIS (Chapter 5.0) is only two pages, and is
clearly inadequate. The SEQRA regulations require “the description and evaluation of each
alternative should be at a level of detail sufficient to permit a comparative assessment of the
alternatives discussed.” 6 N.Y.C.R.R. §617.9(b)(5)(v). The alternatives discussion presented in
the DGEIS allows for no such comparison. For each alternative in the DGEIS, a discussion
should be provided, which covers all the relevant areas reviewed for the Project, this should
include discussion for each of the following: (1) land use, zoning and public policy; (2) visual
character; (3) vegetation and wildlife; (4) wetlands; (5) topography and soils; (6)storm water
management; (7) infrastructure and utilities; (8)traffic and transportation; (9) noise; (10) air
quality; (11) community facilities; (12) fiscal impacts; and (13) cultural resources.

Comment 39: With respect to alternatives, the DGEIS does not comply with the Scope
because there is absolutely no discussion with respect to alternative layouts. At a minimum, the
following alternative layouts should be considered:
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An alternative layout that maintains the cobblestone house in its current location;
An alternative layout which relocates the cobblestone house to another area on the
site and preserves it;

e An alternative layout in which all entrances/exits are lined up with the entrances and
exits proposed by Southwestern Commons located directly to the south; and

e An alternative layout that provides for significantly increased buffers from adjacent
residential properties, such as the Creek House Commons Apartments.

For each of these alternative layouts, concept plans should be provided and the applicant should
provide a discussion for each of the following: (1) land use, zoning and public policy; (2) visual
character; (3) vegetation and wildlife; (4) wetlands; (5) topography and soils; (6) storm water
management; (7) infrastructure and utilities; (8) traffic and transportation; (9) noise; (10) air
quality; (11) community facilities; (12) fiscal impacts; and (13) cultural resources.

Comment 40: The applicant concludes, without any data to support the conclusion, that
“regardless of the ultimate plan chosen the magnitude of the Project environmental impact is the
same.” Such is not the case. Different alternative layouts have different impacts on areas such as
visual impact, noise, impacts to historic structures, to name a few. While there is no tenant
interest at the time, the applicant is in the business of developing shopping centers and
understands what the tenant needs are. The applicant should provide and analyze the alternative
site plans being considered. If minor changes to those site plans are necessary in the future, then
they would not require new SEQRA review. However, if significant changes are necessary,
which, for example, would change buffers or bring commercial development closer to residential
neighbors, a supplemental environmental impact statement would be necessary.

Comment 41: The applicant only spends one paragraph (sectioa 5.2) discussing the as-of-right
development under R1-12 zoning, and merely assumes that residential development is not
feasible. There is no analysis of environmental impacts of this option. The applicant must
provide a layout for residential development, and a detailed analysis to justify (if possible) its
conclusion. Also, it must compare the environmental impacts of residential development to its
Project.

Comment 42: The applicant should consider an alternative that provides for a mix of retail and
residential.

Comment 43: What additional traffic mitigation is necessary if both this Project and
Southwestern Commons are approved? The Southwestern Commons application was filed with
the Town Board first, and the hearing was held first. As the first Project in the door,
Southwestern Commons is only required to mitigate for the traffic impacts related to that project.
The applicant for this Project must identify and undertake the additional mitigation measures
necessary for its Project. There is no discussion in the DGEIS of this significant issue. Instead,



Mr. Gary Tajkowski
February 4, 2008
KNAUF Page 10

S HAW

LLP

the applicant treats its application as if it was the only project on the table, and proposes
mitigation that would be ineffective if both projects were approved.

Comment 44: The chapter addressing potential growth-inducing aspects does not comply with
the Scope. The Scope requires “the analysis of potential growth-inducing aspects of the proposed
Project will estimate how new expenditures might effect the local economy in terms of potential
new off-site development.” No such discussion is included in Chapter 6.

-

Comment 45: With respect to noise, what are the impacts of (a) noise from increased traffic
throughout the entire Ridge Road corridor, (b) one time noise levels such as dumpsters being
emptied, (c) sound of delivery trucks idling during deliveries and the sound in many cases of
their refrigeration units, (d) snowplows operating through the night for four to five months a
year, and (e) sounds and frequency of car alarms?

Comment 46: The DGEIS does not address other noise sources that will emanate from the
other operational functions of the Project that will produce sporadic related noise impacts,
including but not limited to delivery vehicles, trash removal, snow plowing, etc. The FGEIS
should identify, assess and determine commensurate mitigation (if warranted) for these potential
noise impacts before the lead agency can conclude that the development will produce no noise
impact upon surrounding residents. Berms or other types of noise barriers, increased setbacks,
enclosed dumpsters, restricted snowplowing and delivery schedules, prohibiting back-up beepers
on delivery vehicles and snowplows are all potential mitigation measures that need to be
reconsidered and evaluated for these sporadic noise impacts.

Comment 47: There does not appear to be any mechanism in place for removing litter from
the site, before it blows onto adjacent properties, to ensure compliance with anti-littering laws, or
for preventing litter generation the first place.

-

Comment 48: The Visual Impacts section of the DGEIS significantly downplays the Project’s
visual impact. In reading this section, one is left with the impression that this is a modest project
with a substantial visual mitigation program. However, in reality it would create significant
visual impacts that would be largely unmitigated. In fact, the applicant’s conclusions are not
supported by any line-of-sight drawings, photo-simulations, renderings or cross-sections to
demonstrate that this Project will not have a significant adverse visual impact, especially on
residential neighbors to the east.

Comment 49: The sensitivity of viewers of the Project is also downplayed in the Visual
Impacts section of the DGEIS. The visual impact assessment should include views from
pedestrians and bicyclists.

Comment 50: How does the applicant plan to reduce light levels after normal business hours?
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Comment 51: The DGEIS should evaluate placing visual buffers, visual screening and noise
buffers along the edge of the Project property line prior to beginning any construction to properly
mitigate construction impacts. The DGEIS should evaluate several alternative methods for
providing of screening and buffers. In addition, the DGEIS should explain dust mitigation
efforts.

Comment 52: The DGEIS should consider the effect of limiting natural habitat for deer and
animals in the wooded areas of the site and the impact that the loss of habitat will have on
neighboring properties (i.e. potential for these animals to becosne scavengers on neighboring
properties or traffic hazard).

Comment 53: The DGEIS does not provide any specific analysis regarding how the sky glow
or light spillage off-site will be prevented.

Comment 54: The DGEIS does not provide any measurements regarding any of the proposed
lighting; the DGEIS offers only unsubstantiated opinions that the lighting will not be visible.

Comment 55: The DGEIS does not provide any criteria or thresholds to allow the Town to
make a determination as to when a supplemental environmental impact statement will be
required.

Comment 56: In the No Action Alternative, it is concluded that the No Action Alternative
would avoid those adverse impacts identified for the proposed Project, but it would also avoid
the substantial and economic benefits of the Project. The DGEIS does not make a compelling
case that the Project will provide substantial and economic benefits. This assessment is
reinforced by a statement made in the Growth Inducing Impacts Section of the DGEIS, which
concluded that the proposed Project is not expected to induce any significant growth in the area.
The rationale for rejecting the No-Action Alternative needs to be strengthened and clarified.

-

Comment 57: A discussion of alternatives and their respective impacts were not addressed
with respect to visual character.

Comment 58: What are the heights of the buildings, light posts, and signage? How do these
compare to the heights of the neighboring vegetation?

Comment 59: The chosen study area for the visual impacts assessment is not clearly defined.

Comment 60: Simulations of the proposed Project appearance should be included for
comparison purposes.

Comment 61: Seasonal changes are ignored. How will views of the Project differ during
“leaf-off” conditions?
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Comment 62: The report provides that the Project retains a significant natural buffer to
adjacent properties. It is unclear from the description/pictures if the existing vegetation is
adequate to buffer visual impacts. Will there be any additional vegetation planted in these buffer
areas? Please provide details on the existing vegetation (e.g. species, number of trees to remain,
etc.) and clarify how the remaining vegetation will meet the current recommended thresholds.

Comment 63: The report concludes that it is not expected that the Project would have any
significant adverse effects on the visual character of the surrounding area, no mitigation
measures are proposed. The purpose of a visual impact assessment also includes what visual
mitigation opportunities exist to enhance positive visual effects. No such argument is made.

Comment 64: The DGEIS does not address the long-term preservation of the streams and
wetlands. In addition, the proposal does not include any plans to protect the wetland areas from
trash and garbage associated with the development of the adjacent land.

Comment 65: Several pages indicate that impacts occur on species that are common
throughout New York State and that this reduces the importance of the impact. However, loss of
habitat throughout the State has cumulative impacts, including habitat fragmentation, and this
loss should be evaluated. The wildlife section also states that displacement of wildlife from the
work area will not have significant effects due to the availability of suitable habitat for
immigration. However, impacts will be more significant if the adjacent habitats are already at or
near carrying capacity. This should be addressed in the FGEIS.

Comment 66: What measures are being taken to protect the wetlands and streams from the
discharge of thermal pollutants from detention basins and salts (and other soluble contaminants)
entering the basins (and eventually wetlands/streams) as a result of deicing procedures used on
parking lots?

Comment 67: The report mentions that wetland and stream hydrology will be maintained
through proper management of stormwater. The report states that the stream and wetland
hydrology is mostly associated with surface water runoff. However, it does not indicate whether
or not groundwater resources play a role in providing water sources for the wetland areas and
streams. If groundwater does play a significant role as a source of water, the increase in paved
areas could affect wetland and stream hydrology. The water budget for the streams and wetlands
needs to be ascertained prior to making an assessment that there will be no adverse impacts.
Wetland hydrology is the most important element in maintaining the values and functions of the
wetlands. In this regard, a long-term monitoring plan should be developed and implemented to
ensure that the development does not cause adverse hydrological impacts. The plan should
include measures that will correct any adverse water source deficiencies should they occur.

Comment 68: Traffic volumes are expected to increase by 50% and include the accompanying
noise from commercial activities. How does the fact that this change occurs over time alter the
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fact that the level of noise from traffic will increase and the introduction of noise from
commercial activities will be introduced?

Comment 69: Since this is a generic EIS, it must “set forth specific conditions or criteria under
which future actions will be undertaken or approved, including requirements for any subsequent
SEQR compliance.” 6 N.Y.C.R.R. §617.10(c).

Thank you.

Very truly yours,

-

KNAUFSHAW LLP

ALAN J. KNAUF

AJK/cmb





